Some other elements in this case deserve passing mention.
Mr. Jack's medical excuse from a chiropractor enjoyed some
evidentiary prominence at the hearing.  It did not, howeverr
figure significantly in my decision.  The evidence shows that
Mr. Meyers did not see the excuse until after his June 17, 1984
declaration that Mr. Jack was dismissed.  Whether Mr. Jack gave
it to the mine superintendent on June 16 when he reported back to
work is of little importance, as is Mid-Continent's emphasis on
the fact that the document bears a date of June 17, a day after
the complainant allegedly gave it to the company.  This is so
because the persuasive evidence shows that Mr. Meyers decided to
fire Mr. Jack on the basis that the miner failed to give tele-
phone notice on June -14 and June -15, as required by company
rules, that he would not be at work.

I must also make an observation concerning Mid-Continent's
work rules as set out in respondent's exhibit 3.  This "Proposed
Labor Agreement," was implemented on August 5, 1981.  The
evidence shows the provisions contained in the document were
originally conceived as a part of the collective bargaining
process when the company's employees were represented by a labor
union.  They were ultimately put in effect, however, on an
essentially unilateral basis by management after the work force
had determined to dispense with union representation.  Mr. Meyers
maintains that Mr. Jack was terminated as a probationary employee
under Article 6.2.9 which declares that probationary employees
may be discharged for "any cause determined sufficient by the
company."  He also testified that in the normal course of his
interviews of a new employee he routinely gives the employee a
copy of the work rules.  Mr. Jack, however, insisted that he had
never received a copy of the rules booklet, and therefore
suggests that he could not properly be discharged under its
provisions.

First, I think it unlikely that Mr. Meyers did not give the
miner a copy of the booklet.  Second, even if he neglected to do
so, that omission would not vary the outcome of this proceeding.
This Commission has no power to determine whether an adverse
employment action is fair or unfair except to the extent that
unfairness may in some way relate to a protected activity.  Here
it is plain that Mr. Meyers acted upon a good faith assumption
that Mr. Jack knew that absentees were to give telephone notice
of their absences in advance of the beginning of the work shift,
and knew that probationary employees were subject to dismissal
in the company's discretion.  Thus, even if Mr. Jack did not
receive the booklet, it cannot be said that that omission
affected Mr. Meyer's motive in effecting the discharge.  It does
not, in other words, give rise to any credible inference that
Meyers1 real reason for the firing was based in any part on a
safety complaint.
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